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One of the most appealing aspects of involvement in international commercial
arbitration is the opportunity it gives participants to engage with legal systems
different from their own. A common-law arbitrator will sit with co-arbitrators
from different law systems, decide cases where the law of the contract is foreign
to him or her and have the proceedings conducted and submissions made by
counsel who practice in a quite different manner. Lawyers engaged in this area
of dispute resolution have our minds broadened by this process.

THE SCOPE OF INTERPRETATION

In my experience, both as a judge and as an arbitrator, the majority of
commercial disputes involve questions of contractual interpretation. Often, such
questions are at the heart of the dispute. Some familiarity with the different
approaches to the process of interpretation by different legal systems is an
important part of the intellectual toolkit required for those involved in

international commercial arbitration. A comparative perspective will help us
understand what is going on and what we have to do.

The process of interpretation, or construction as it is sometimes called,
encompasses a range of frequently arising issues beyond dictionary definitions,
including:
• Deciding whether to depart from the natural and ordinary meaning of
words
• Deciding whether to read down general words
• Deciding whether the contractual definition of a word applies to its use in
a particular clause
• Deciding whether to give qualificatory words an ambulatory meaning

I use the word “interpretation” to extend beyond simply determining the
meaning of the words used in a particular contractual provision. Interpretation
is also involved in the following kinds of issues:

*Determining the law applicable to the principal agreement and/or the
arbitration clause, when there is no express choice of law clause.

*Identifying the parties.
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*Determining the consequence when a condition precedent is not satisfied.

*Determining whether an arbitration clause in one agreement has been
incorporated in a related agreement.

*Deciding whether terms should be implied in the contract.1

*Applying the relevant doctrines of mistake, frustration or force majeur.

*Determining the severability of a provision tainted by illegality. 2

*Determining whether termination or suspension of performance can be, or has
been, validly made. 3 (In common law terminology, deciding whether a promise
is a condition or a warranty.)

As this list makes clear, I cannot possibly cover all these issues in a single
lecture. I set it out in order to emphasise the centrality of interpretation in the
tasks performed by those involved in international commercial arbitration from drafting a contract, right through any dispute resolution process, to a final
award and, then, to enforcement.
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The law of contractual interpretation is part of the substantive law. It is not a
matter of procedure which a tribunal is authorised to determine in its discretion.
Accordingly, the law chosen to govern the contract or, if different, the
arbitration clause, must be applied. In the case of the arbitration clause, which is
jurisdictional in character, the importance of correctly applying the law is of
central significance.

I recognise that there is considerable flexibility in any process of interpretation.
There is even scope for reasonable divergence when determining the meaning
of words in their context.4

The first requirement when interpreting any text is to understand, and give full
weight, to the nature of the document. When interpreting a commercial
document, in my opinion, a central consideration is to maximise the commercial
certainty that the words permit. Certainty enhances the ability of commercial
parties, perhaps with legal advice, to determine their rights, and assess their
risks, including as soon as a dispute arises. The process of interpretation often
involves the resolution of a tension between certainty or efficiency, on the one
hand and accuracy or fairness, on the other.
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By “accuracy” and “fairness”, I refer to the determination of what the actual
intention of the parties was with respect to a contractual provision for other
aspects of the contract, the subject of interpretation. This objective is often
described in terms of the “reasonable expectations of the parties” or, even more
dramatically, in terms of “justice”. However the weight given to this element,
whether in a Court or in an arbitral tribunal, may undermine the certainty and
predictability required in a commercial context and increase the transaction
costs of the contractual relationship. As is so often the case, reasonable people
can differ as to where the balance between such conflicting objectives should be
drawn.

It is necessary for those involved in commercial arbitration to either develop
familiarity with, or acquire ad hoc, the principles of interpretation applicable in
legal systems with which they may not be familiar. There are significant
differences between the approach of common-law systems on the one hand, and
civil law systems on the other. However, there are also very significant
differences between jurisdictions of each system. Lawyers in the United States
and those in England do not approach questions of interpretation in the same
way. Civil law nations that derive their codes from Germany are also not the
same as those that derive their codes from the French or the Dutch.
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I do not wish to exaggerate these differences. When it comes to determining the
meaning of words, the principles of interpretation in different systems are
similar and, often, the same. That is not necessarily the case for the other
interpretive tasks I have listed. Further, there are relevant differences in the
codes and statutory provisions.

The mode of proof of foreign law is a matter which has concerned me. I
believe the use of expert evidence, as the mechanism for informing the court of
foreign law, to be generally inadequate. 5 The problems that can arise are
highlighted by the Dallah litigation, to which I will refer again. For present
purposes, it is sufficient to say that the English judges on an enforcement
application applied French law and set aside the award on jurisdictional
grounds. Subsequently, the French court came to the opposite conclusion and
ordered enforcement.

As one commentator observed:
"The Dallah case shows that, even though the English
courts honestly tried to follow the French approach to the
problem, such approaches are so alien to the English way
of reasoning that they simply could not overcome the fact
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that, obviously, it had never been the intention of the
government of Pakistan to be bound by the contract. And
they did not refer to the objectivist trend of the French case
law, the existence of which made it obvious, for a
specialist of French arbitration law, that the award would
not be set aside”.6
This is a good example of how difficult it is to adapt to, and apply, a different
legal tradition.

JURISDICTION

The principle of Kompetenz – Kompetenz under which an arbitral Tribunal has
power to determine its jurisdiction, is now validated by legislation and in
institutional rules. However, unlike the German origins of the terminology, in
international arbitration this is not an exclusive power. It only means that
usually a court will allow the tribunal to determine the jurisdictional issue first.

Justice Frankfurter once described the idea of jurisdiction as “a verbal coat of
too many colours”.7 On another occasion he referred to the “morass” in which
7

one can be led by “loose talk about jurisdiction” and concluded that
“’jurisdiction’ competes with ‘right’ as one of the most deceptive legal
pitfalls.”8 We do not seem to have much trouble with deploying the word
“rights” these days. In the arbitration context the concept of jurisdiction – or
authority or mandate – is the legal manifestation of the autonomy of the parties.
They have stated what they have agreed to submit to arbitration.9

Subject to differences in statutory regimes, the scope of the supervisory
jurisdiction of courts does not extend to errors of law made by the Tribunal.
Something more egregious is required. I prefer the terminology of
“jurisdictional error”. This terminology has fallen into disuse in much of the
common law world since the House of Lords abolished the distinction between
jurisdictional and non-jurisdictional error for purposes of administrative law.10
The distinction remains at the heart of Australian administrative law. 11 I find
the distinction useful and applicable in the context of the exercise by courts of
their powers to set aside or enforce arbitral awards. I note that the Supreme
Court of India has applied the terminology in a recent judgment on a domestic
arbitration.12
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I accept that there is no single test or logical process by which the distinction
between jurisdictional and non-jurisdictional error can be determined. 13
However, as Murray Gleeson, a former Chief Justice of Australia, once pointed
out “Twilight does not invalidate the distinction between night and day” 14

Non-jurisdictional error is concerned with correctness. Jurisdictional error is
concerned with integrity. The former is not relevant to review of arbitral
awards. 15 Integrity most definitely is. The idea of integrity is, in my view, a
useful way of confining court intervention.

The principal purpose of the limited grounds upon which courts are empowered
to set aside an award or refuse enforcement of an award is the maintenance of
the institutional integrity of international commercial arbitration. The
confidence of the commercial community in arbitration depends, in large
measure, on the knowledge that the process will maintain a high degree of
personal and of institutional integrity. The supervisory jurisdiction assists in
maintaining such confidence by ensuring that, on those few occasions when that
confidence may not be fulfilled, the failure is capable of correction.
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An authoritative statement of the jurisdictional nature of judicial review under
the New York Convention was set out by Sir Anthony Mason NPJ in his oft –
quoted 1999 judgment in Hebei Export & Import Corporation 16. His Honour’s
analysis remains apt.
(i)

The primary supervisory function is with the court of the seat, as

distinct from the enforcement court; (This is subject to supra national
arrangements, as the English courts found in the West Tankers imbroglio
– to use a term which, appropriately, means the same in English and
Italian).
(ii) The enforcement court will not necessarily defer to the court of
supervisory jurisdiction;
(iii) The Convention, by providing the specified grounds on which
enforcement may be refused, recognises that refusal could occur even
for an award that is valid by the law of the seat and, further, even if that
court has refused to set aside the award.

In Dallah 17 Lord Mance stated, concisely, that the Tribunal’s decision on its
own jurisdiction is “of no legal or evidential value”. This renewed focus on
jurisdiction was subsequently followed by the High Court of Australia in TCL18
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and in Chief Justice Sundaresh Menon’s judgment for the Singapore Court of
Appeal in Astro.19

The Astro decision culminates a Singapore development of which I first became
aware when, at the invitation of former Chief Justice Chan Sek Keong, I
attended the fourth Singapore Academy of Law Conference in 2011. The
Conference commenced with two papers by lawyers who had played a
substantial role in ensuring that Singapore was widely regarded as an
“arbitration friendly” jurisdiction. Quentin Loh and Michael Hwang both
delivered papers in which they suggested that the Singapore courts had been too
reluctant to exercise their supervisory jurisdiction.

Quentin Loh repeated the analysis he had given in a case20, which questioned a
previous Singapore High Court judgment, 21 on the basis that it had given
excessive deference to the Tribunal's decision on jurisdiction. He relied on the
decision in Dallah.22 . Similarly, Michael Hwang in his paper developed the
concept of “egregious errors” as a basis for intervention.23 His paper was subtitled, provocatively, “Are the Singapore Courts too Arbitration Friendly?”
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The limited grounds for refusing enforcement set out in Article V.I of the New
York Convention are jurisdictional in character. The grounds in Article V.2 are
of a different character. Article V.I is replicated in Article 36 of the
UNCITRAL Model Law and adapted, in terms, by Article 34, to restrict the
grounds for the exercise of the supervisory jurisdiction at the seat.

For purposes of the law of contractual interpretation, the key jurisdictional
grounds are Article V.I(a) - the “agreement is not valid” - and Article V.I(c) the award deals with a dispute not “within the terms of the submission to
arbitration” or decides matters “beyond the scope of the submission to
arbitration”.

Article V.I has been so widely adopted that its provisions constitute an
international standard of grounds for jurisdictional review. Accordingly, in the
recent Astro decision, the Singapore Court of Appeal applied these precise
grounds to inform the exercise of the discretion to refuse to enforce a Singapore
award under S 19 of the International Arbitration Act. It did so even though the
Singapore legislation, which otherwise adopts the Model Law, expressly
excluded those provisions of the Model Law. 24
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The arbitration texts are full of examples where courts have rejected
jurisdictional challenges. There are, however, recent decisions to the contrary. 25
The combined effect of Dallah and Astro will be significant throughout the
common law world. The frequency with which Article V.I(a) and (c) will be
invoked may change, particularly as the expansive use of the public policy
ground has been discredited. The application of V.I(a) and (c) would be more
orthodox and, if I may be permitted to observe, more honest.

The pro-arbitration policy of legislation adopting the Convention means that
Article V.I(a) and (c) will be construed narrowly. However, they cannot be
deprived of content, even where commercially inconvenient. It may well be
that Dallah and Astro will take common law courts away from the stricter
approach manifest in many civil law jurisdictions and some United States
jurisdictions.

In his recent Freshfields Lecture Jan Paulsson addressed a proposition - with
which I agree – that there should be a presumption that the arbitral tribunal
should be the first to decide issue of parties to, and validity of, an arbitral
clause. However, he added the following extract from his forthcoming book : 26
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“Although judicial review may be plenary with
respect to the validity of the arbitration agreement,
arbitrators determination as to the scope and timelines
of arbitrable claims should be presumed to be final.”

As to scope, this view will probably not prevail in all courts, especially in the
light of Dallah and Astro. There is authority that an anti-arbitration injunction
will be issued when there is a dispute about whether there was a valid
arbitration agreement, but not if there is an issue about the existence of a
dispute.27 However, that reasoning turned on the legal rights created under the
1950 Arbitration Act (UK). There is support for the proposition in United
States case law, but that also applied to a statutory context. 28

It is not apparent to me that the jurisdictional issue differs under paras (a) and
(c) of Article V.I. The jurisdictional errors found in Article V.I, as adopted in
most national legislation, are not differentiated in any way. It is hard to see why
a court should exercise a judicial review function, as a rule, in one category but
refuse to do so, as a rule, in another. On the test I propose, each of the grounds
can affect the institutional integrity of an arbitration.
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It is, of course, desirable that approaches to jurisdictional limits amongst the
nations bound by the New York convention are harmonious. However, given
differences in legal traditions, there can be no reasonable expectation of identity
of result, even where there are no relevant statutory differences.29

The great advance of the New York Convention was, subject to differences in
legislation implementing the Convention, that the formulation of the scope of
the supervisory jurisdiction is the same. That is worth a lot, even if differences
in application are hard to eradicate.

I realise that some practitioners may regard Dallah and Astro as a partial retreat
from an arbitration friendly approach. In my opinion, protecting the institutional
integrity of arbitration is “arbitration friendly”. It may not be “arbitrator
friendly”, but that is not the same thing. It may take food out of the mouths of
the children of arbitration practitioners, but you will learn to cope.

A light-handed but effective supervisory jurisdiction does not interfere with the
autonomy of the parties, which is the underlying rationale of commercial
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arbitration. Unlike some of the grounds in Article V, the paragraphs relevant to
interpretation are expressly concerned to enforce the parties’ agreement.

CHOICE OF LAW

The focal point of any challenge for jurisdictional error is, of course, the
arbitration clause. That is where the jurisdictional mandate is found. As is well
known, the law of the arbitration clause may be different from the law chosen to
govern the principal agreement.

It is rare for an arbitration clause to contain its own choice of law provision.
Even where there is a choice of law clause in the relevant contract, if the seat
differs from the law so chosen, an issue often arises as to whether the law of the
seat should govern the arbitration clause. The cases and the considerable body
of literature agonising about the relevant principles, suggest that an express
choice is advisable in a case where the governing law of the agreement and the
choice of the seat diverge.
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Identifying the applicable law, in the absence of an express provision, involves
a process of interpretation. The private international law rules for choice of law
vary so much from one legal system to another, and the principles are so
discretionary, that on many occasions different decision-makers quite
reasonably, reach divergent conclusions.

In common law jurisdictions there have been periods when it was rare for the
law of the arbitration clause to be found to differ from the governing law of
contract. However, more recently English courts appear to proceed on the
opposite basis. Subject to certain nudges in one direction or another, involving
a number of criteria and matters of judgment, the law of the seat is more often
chosen than it used to be. 30 This may involve a cognate analysis, albeit on
different principles, to the “common intention of the parties” test applied
elsewhere. 31 Although the recent English application of the law of the seat will
be influential, it will not be followed in all civil law or other common law
systems.

What the position might be if enforcement comes to be sought in another
jurisdiction is by no means certain. In some jurisdictions the presumption that
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the law of the contract applies to the arbitration clause is stronger than in others.
Some prefer the seat.32

The absence of an express choice of law clause will lead to legitimate
differences of opinion about what the applicable law is. Such variation, in the
case of an arbitration clause, is potentially of great significance, by reason of its
jurisdictional nature. The arbitral tribunal, the supervisory court and a court of
enforcement could reach different views on the governing law. The absence of
a choice of law provision, for the substantive provisions of the agreement, does
not lead to such potential difficulties with enforcement.

Accordingly, the common failure to include an express choice of law provision
in an arbitration clause can lead to uncertainty about the efficacy of the
arbitration. As I will show below, this choice can have significant practical
consequences. The choice deserves more attention than it usually receives. 33

It is unfortunate that many model arbitration clauses of arbitral institutions do
not make any provision in their model clauses for choice of law. Some
incorporate a reference, but just leave a blank. It may focus attention if a model
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clause provided words to the effect that the law applicable to the clause will be
the law of the seat, or the law of the contract - the most common alternatives with an indication that one should be struck out.

I am aware that many arbitral tribunals, in the absence of an express choice of
law provision, proceed on the basis that, in an international arbitration, the
applicable law should not be national, but “transnational”. French courts
validate this approach. However, as Dallah and Astro suggest, there are
dangers in doing so if enforcement is sought in other jurisdictions which do not
accept the concept of a de-localised arbitral system. 34

However desirable it may be to encourage express choice of law in an
arbitration clause, it is unlikely to become common practice soon. The range of
differences on critical aspects of a tribunal’s jurisdiction, which I will outline
below, also suggest that a tribunal should be informed about, and consider,
where an award may have to be enforced. Often that is obvious. Perhaps more
often it is unpredictable. However, in my, albeit limited, experience, it is not
done at all.
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A primary duty of a tribunal is to produce an enforceable award. Arbitrators
need more help in fulfilling that duty. If a Claimant’s counsel is aware that
enforcement may be restricted to particular jurisdictions, attention should be
given to the distinctive requirements for enforcement in those places.
Arbitrators may need to adapt their decisions and procedures to those
requirements.

CONDITIONS PRECEDENT

There are significant differences in the interpretation of provisions establishing
multi-tiered dispute resolution clauses. These extend to requirements for
mediation prior to the commencement of litigation or arbitration and escalation
clauses, requiring differences to be referred up through the levels of
management within each corporation. Traditionally, such provisions were
characterised by common lawyers as no more than agreements to agree and,
accordingly, were unenforceable because of a lack of certainty. 35 Sometimes
the requirements of certainty were satisfied. 36
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English courts continue to require a considerable degree of detail about the
specific steps each party is required to take, the process for selection of the
mediator, the identification of the procedure to be adopted and how the process
will end. 37 Hong Kong courts have followed this approach. 38 So have courts in
Australia.39 However, this may be changing. Recently, an obligation to
“undertake genuine and good faith negotiations” has been held to be sufficiently
certain and enforceable. 40

Singapore courts have also taken a different approach. The cultural significance
of mediation in Asia, as compared with European cultures, has been emphasised
in Singapore case law as a basis for giving greater weight to a provision for
negotiation in good faith (which the court said was no different to an obligation
to mediate). This was held to be an enforceable precondition, even though the
agreement lacked the degree of detail required in other jurisdictions. 41
Similarly, in another Singapore case, it was held that failure to comply with an
escalation clause prior to arbitration would result in the arbitral tribunal not
having jurisdiction. 42
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Such differences in approach to the enforcement of preconditions to arbitration ,
is the first of a number of reasons why an express choice of law clause in the
dispute resolution provision is advisable.

SCOPE

There are now numerous model arbitration clauses available, not least from the
different arbitral institutions, that seek to overcome the perceived narrow
interpretations of scope in past cases. I am not saying we can be complacent
about the drafting, but there are fewer cases that fail by reason of a narrow
interpretation of a clause. 43

By reason of changes in the judicial approach to interpretation, at least in the
jurisdictions with which I am most familiar, the literal approach of past cases is
no longer applied. For example, the words “arising under” are no longer
interpreted to be narrower than “in connection with”.44 This has long been the
case in many European courts, and in the majority of United States’
jurisdictions. The approach has now spread throughout the common law world.
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This is only one manifestation of the movement from text to context as the
principal approach to contractual interpretation over the last few decades. 45 The
law, one must always bear in mind, is a fashion industry. I detect some drift
back from context to text, at least in a cognate oscillation in statutory
interpretation. That is a topic for another day.

The liberal approach to construing arbitration clauses in a commercial context,
particularly an international commercial context, is based on the presumption
against multiplicity of proceedings. Commercial parties do not intend to have
disputes arising from their relationship to be heard in more than one tribunal.46
Of particular influence throughout the common law world is the strong
presumption to this effect accepted by the House of Lords in Fiona Trust and
Holding Corp v Privalov [2007] UKHL 40. This approach had been adopted
by many courts, even before this judgment, as acknowledged in Fiona Trust
itself. 47 Statutory causes of action and tort claims will now more frequently be
found to fall within the terms of a provision which, ostensibly, is concerned
only with contractual causes of action.

Nevertheless, there is considerable scope for judicial discretion in the
application of what purports to be a liberal approach to interpretation. The
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distinction between “literalism” and “liberalism” involves a continuum. It is not
an on/off switch.

In my own former court, two recent cases indicate a different approach to the
application of Fiona Trust. 48 There is a similar conflict in other courts. 49

There seems to be a significantly different approach adopted in the United
States by the Federal Courts of the 9th Circuit, when compared with those of
other Federal Circuits. Judges in the former appear to take a restrictive
approach to interpreting scope. 50 I pause to point out that the 9th Circuit is more
likely than any other Circuit to have its decisions overturned by the Supreme
Court of the United States.

There remain jurisdictions which still take a literal approach, for example
China.51 In 2006 the Supreme Peoples’ Court issued an Interpretation
concerning the Application of the Arbitration Law which included an expansive
application to all aspects of the contract, but not beyond. When considering the
overlap between an arbitration clause and a cause of action in tort, the Supreme
People’s Court applied the principle against multiplicity of proceedings against
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arbitration. It held that both the contractual and the tortious aspects of a dispute
(involving non-signatories,) should be heard by a court, and even the former
should not be heard by the arbitral tribunal. 52

There are circumstances in which English and Australian courts will reach a
similar conclusion.53 One Australian court read down an arbitration clause to
avoid multiplicity of proceedings on the same issue.54 However, the general
approach in England, Hong Kong and Canada is to allow the arbitration
proceeding to proceed with respect to matters that do fall within the arbitration
clause, even if that meant multiplicity of proceedings.55 Indeed, the Supreme
Court of the United Kingdom has enforced an arbitration clause by ordering a
stay of court proceedings, even in a case where neither party had any intention
of initiating an arbitration.56

INTERRELATED AGREEMENTS

Difficult issues of interpretation can arise when an arbitration clause is
contained in one of a number of interrelated agreements. There is a wide
spectrum of such documentation: from clearly separate agreements on the one
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hand (sometimes referred to as a “two contract case"), to a series of interrelated
contracts amongst multiple parties, on the other (sometimes referred to as a
“composite agreement").

Nations which have adopted the Model Law, in whole or in part, have almost
universally enacted Article 7 (6), affirming an arbitration agreement exists
where there is a “reference” in one document to another containing an
arbitration clause “provided that the reference is such as to make that clause part
of the contract”. Those words involve a process of reasoning, and contractual
interpretation, on which reasonable minds can differ. 57 The decision will turn on
the terminology of the incorporation clause and of the arbitration clause in their
broader context and, in some jurisdictions, by application of the requirements of
good faith.

This issue often arises in the context of bills of lading, which incorporate and,
theoretically annex, a charter party containing an arbitration clause. The
negotiability of the bill of lading has frequently given rise to disputes as to
whether the holder for the time being is bound by the arbitration clause. Suffice
it to say, for present purposes, that there do appear to be significant differences
between courts, indeed between judges, on this issue.
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United States courts, generally, adopt a liberal and pro-arbitration approach to
construing related documents: when determining whether a bill of lading refers
to the charter party; whether it did so to the knowledge of the holder and
whether the scope of the arbitration clause is sufficiently wide to cover nonparties to the charter party.

Traditionally, English courts have taken a much stricter approach to resolving
each of these aspects of the issue of incorporation. General words have not been
regarded as sufficient. Usually there must be an express reference to the
arbitration clause.58

Another context in which incorporation by reference is common is construction
contracts, for example, where a head contract and a sub- contract are entered
into on “back-to-back basis”. In such cases the interpretive task is often whether
to read the words “employer” and “contractor” in the arbitration clause of the
principal contract, as encompassing “contractor” and “sub-contractor” in the
subordinate agreement.
27

Under the twin influences of the Investors Compensation approach to contextual
contractual interpretation and the Fiona Trust approach to interpretation of
arbitration clauses, in England there appears to be a shift from an earlier
requirement of express reference and rejection of the efficacy of general
incorporating references, at least in the building and construction context.59
Not yet, it appears, in the bill of lading context. 60

A third context in which this issue often arises, leading to similar divergence of
views, is reinsurance. The different approaches taken by United States and
English courts in bills of lading cases has been carried over into this context. 61

It appears that some Chinese courts adopt an approach similar to the United
States, and others similar to England. 62 A liberal approach to incorporation by
general language is also taken by the courts of Switzerland and France.
However, a restrictive approach is taken in Germany. 63 In Hong Kong
something more than a general reference appears to be required, but not an
express reference.64
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The choice of the law applicable to an arbitration clause has real, practical
consequences in this respect also.

NON SIGNATORIES

One of the most contentious areas of interpretation of an arbitration clause with
jurisdictional implications is the issue of whether, and in what circumstances, a
non-signatory can be found to be bound to arbitrate. There are major
differences between jurisdictions about when a corporation which is not, quite
often by express design, a party to a particular contract can be treated as if it
were a party.

Setting aside well-established principles such as agency, subrogation,
succession or assignment, the issue is one of implied consent to arbitration. The
objective of minimising multiplicity of legal proceedings, particularly when
identical or overlapping issues have to be decided, often inform this process.
However, what is involved in binding non-signatories is jurisprudentially quite
different to interpreting the words of a contract between acknowledged parties
in a liberal manner, as occurs in the Fiona Trust line of cases.
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The principle of French law, accepted on the expert evidence, by the English
courts in Dallah, was that an arbitration clause is “extended to parties directly
implicated in the performance of the contract and in any disputes arising out of
the contract.” 65 No common law jurisdiction accepts a principle remotely like
that. There are other civil law systems which have similar principles, for
example Switzerland, but not Germany. Under S 1031 of the German Civil
Code of Procedure, a requirement of writing is strictly required. 66

Where there is such a clear code provision, a tribunal or a court in a different
jurisdiction, will have little difficulty in applying that law, if faced with a case
where the law of the arbitration clause is, say, German. The position will not be
as clear if one is asked to apply a test like the “principle of interpretation in
good faith” (to be discussed below) or whether a party is “directly implicated in
the performance of a contract”. It is not predictable how that matter will be
resolved in an enforcement court asked to apply French or Swiss law. Implied
consent by conduct is a standard of considerable flexibility which will
necessarily be affected by the jurisprudential traditions of the lawyers who have
to decide it.
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There are three bases upon which the joinder of non signatories can be reviewed
for jurisdictional error under the New York Convention and Model Law
standard.

1. First, there is no arbitration “agreement” within Article II of the
Convention. The Victorian Court of Appeal approached the matter in this
way in IMC Aviation Solutions P/L v Altain Khander LLC [2011] VSCA
248.67 The existence of such an agreement, the Court held, is a
precondition antecedent to the application of the Article V (or Articles 34
and 36 of the Model Law). 68

2. Secondly, the agreement is not “valid” under Article V.I (a) or Article
36(1)(a)(i) or 34(2)(i). The validity basis is referred to in Dallah (as
common ground between the parties) and adopted in Astro in the
formulation: “valid in the sense it was even formed”. 69 This basis is
often referred to in texts. This seems a strained concept of “validity” to
me.

3. Thirdly, under Article V.I (c) and Article 34(2)(iii) or Article
36(1)(a)(iii), the matter is not within the “dispute contemplated” or does
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not fall “within the terms of the submission to arbitration” or contains
decisions “beyond the scope of the submission to arbitration”.

In my view, which I acknowledge is not widely shared, the issue appears to fit
more naturally within the language of the third basis. There may be a limited
practical difference. Article V.I(a) has its own default choice of law rule i.e. the
seat. Article V.I(c) has no such rule and this may pose problems when the law
of the arbitration clause is not express. Subject to such considerations, it makes
little difference as to which of the three approaches is adopted. Each is
jurisdictional.

There is a significant literature on the application by arbitral tribunals of
principles which enable persons who control actual signatories to be joined as if
they were signatories. In many European nations and in many United States
jurisdictions, the application of good faith, as a freestanding principle, leads to
related parties being bound by agreements even when, perhaps especially when,
they had done everything possible to avoid being parties. (As Pakistan did in
Dallah.)
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In the context of corporations, this is sometimes described by the metaphor of
“lifting the corporate veil”, to bind parent corporations or shareholders. In the
arbitration literature there is a distinct “group of companies doctrine” and an
“alter ego” theory. These are different, albeit overlapping, jurisprudential
approaches which turn on interpretation in the broad context of the relevant
contract and conduct.70

There is a dispute as to whether a “group of companies” doctrine adds anything
to the principles on which consent will be implied. 71 As a separate “doctrine” it
is hard for common lawyers to accept. Peterson Farms, the English case that
rejected the “group of companies doctrine” in an arbitral context, remains the
basic authority. 72 The Indian Supreme Court referred to the “group of
companies” doctrine with approval.73 As far as I am aware, it is the only
common law jurisdiction to do so.

The Supreme Court of the United Kingdom has recently affirmed that in
English law the circumstances in which the corporate veil can be lifted are very
restrictive. 74 Most common law jurisdictions with which I am familiar adopt a
similarly strict approach. Its recent reaffirmation by the Supreme Court of the
United Kingdom will prove influential.
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Many in the arbitral community have advocated that common law jurisdictions
should follow the European approach, at least in the arbitration context. 75
Notwithstanding the frequently expressed pro-arbitration presumptions adopted
by courts, binding non parties will often prove to be a bridge too far. There are
limits to the extent to which the desire to avoid multiplicity of proceedings can
be taken.

If the governing law of the arbitration clause is French or Swiss, or another civil
law nation which adopts their approach, non-signatories will readily be joined,
as in the foundational Dow Chemical case of the Paris Cour d’Appel. However,
if the governing law is German, or another civil law nation that has adopted the
relevant provisions of the German Civil Code, then they may not be. In the
United States, it appears to depend on which jurisdiction, including which
Circuit of the Federal Court, is considering the matter. In China, the courts do
not extend arbitration clauses to non parties. 76

Any lawyer drafting an arbitration clause in a contract for a subsidiary of a
corporate group would be well advised to expressly choose the governing law of
the arbitration clause. If the law of the seat, or the governing law of the
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contract, is of a jurisdiction which readily lifts the corporate veil – especially on
unpredictable good faith grounds or on the “group of companies” basis –
liability may unexpectedly be found to extend to a parent corporation or to
controlling shareholders.

It appears that many international arbitral tribunals have tended to adopt a broad
view of their jurisdiction to lift the corporate veil in the interests of avoiding
multiplicity of proceedings and to ensure the practical efficacy of the award.
That proclivity, however, increases the risk of jurisdictional challenge. At the
very least, the end result, in the range of possible courts of enforcement, is often
unpredictable.77

It does not appear to me that, at least in common law jurisdictions, the Rules of
arbitral institutions can resolve the issue. In Astro one issue turned on the
interpretation of the SIAC Rule permitting joinder, as it was in the 2007 SIAC
Rules, (Rule 24 (b)). It is one thing to say that, by adopting institutional rules,
the parties are contractually bound by them. It is quite another thing to extend
the application of such a rule to a person who cannot be treated as a party on
any other basis.
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As the Singapore Court of Appeal held in Astro, it is the “arbitration agreement
that sets the parameters of the jurisdiction and, accordingly, a Rule cannot be
used to go beyond the submission to arbitration.” [181] – [182] and [185]. In
that case, the Court of Appeal interpreted the arbitration clause to apply only to
the signatories to the Shareholders Agreement and emphasised that forced
joinder of non signatories would be “a major derogation from the principle of
party autonomy”. [188]

Arbitral institution Rules vary in their provision for third party claims. 78 If an
arbitral tribunal is to assume a jurisdiction which binds strangers to a contract
against their will, such powers must be found in a statute, not in the contractual
adoption of institutional rules by the parties to the contract.

I realise multiparty disputes have caused much angst in the arbitral community.
No one is in favour of multiple proceedings unless, after the dispute arises, they
see practical advantage in complexity and delay or in forum shopping.
However, there are limits to which fragmentation can be avoided.
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PATHOLOGICAL CLAUSES

Like any other contractual provision, arbitration clauses will sometimes contain
verbal and grammatical errors which require interpretation. These defects come
in all shapes and sizes: the parties may use permissive language such as “may”,
qualifying the reference to arbitration; they may refer to facts, such as
organisations which simply do not exist, or contain other mistakes of fact or of
language.

It becomes necessary to apply the principle of interpretation which, as far as I
am aware, exists in all systems, that a decision maker should strive to give
meaning to each provision, sometimes referred to as the principle of effective
interpretation. It is only in the context of commercial arbitration that such a
contractual defect is referred to as “pathological clause”. This appears to me to
be rather self-absorbed terminology.

A pro-arbitration interpretation is often adopted in the case of clear mistakes of
facts, such as the nonexistence of the chosen arbitral institution. So, in
Germany, the Federal Supreme Court decided that when reference was made to
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a non-existent tribunal an ad hoc tribunal could be appointed.79 Other courts
have adopted a similar approach.80 Somewhat more controversially, the courts
of Singapore have allowed SIAC to conduct arbitrations under ICC Rules, even
though the agreement referred to a non-existing Singapore-based arbitral
institution . 81

In a number of Chinese cases, permissive language – “may refer to arbitration”
– was interpreted as enabling either party to do so and, accordingly, the courts
stayed litigation. However, in the case of reference to an arbitral institution that
did not exist, the clause was found to be inoperative.82 In France, a unilateral
right to refer to arbitration was declared invalid as “potestative” by the Cour de
Cassation. An English court expressly refused to follow it, when applying
Mauritian law, adding that English law was clearly to the contrary. 83

Where superior courts of the law of the arbitration clause have ruled on such a
matter, an enforcement court would no doubt apply that ruling. More often than
not, however, there is no such precedent or scholarly treatment on which to rely.
Inevitably, the decision maker will bring to the problem his or her own
approach to the application of the principle of effective interpretation. That will
differ from jurisdiction to jurisdiction and, indeed, from judge to judge.
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APPROACHES TO INTERPRETATION

I have written a number of articles on contractual interpretation.84 One article
was an exercise in comparative law, surveying the different approaches in
England, Australia, Hong Kong, Singapore, India, Malaysia and China,
although the section on China was not included in the published version, but is
available online.85

Time does not permit me to summarise or duplicate this analysis here. I note
that the contextual approach, often associated with the judgments of Lord
Hoffmann, has continued to be upheld by the Hong Kong Court of Final
Appeal.86 The contextual approach in Singapore has recently received detailed
guidance in Sembcorp, which qualifies some of my earlier analysis about the
law in Singapore.87

It is, of course, a longstanding principle – even in the days to literalism - that a
commercial document must be read in a business-like manner.88 The focal point
of my earlier articles was to set out the spectrum of judicial approaches now
39

deployed to determine the scope of the relevant context, particularly in common
law jurisdictions.

On the one hand, there is the highly influential approach of Lord Hoffmann–the
relevant background extends to “absolutely anything which a reasonable
observer would have regarded as relevant to the interpretive task”. 89 On the
other hand, is the position of the High Court of Australia which continues to
require a finding of ambiguity prior to delving into background beyond the
document and immediate context, to require any background knowledge to be
known to both parties - not simply to be “reasonably available” to them - and to
determine the admissibility of evidence by the traditional parol evidence rule. 90

Since my earlier articles a new, and fundamental, division between the Supreme
Court of the United Kingdom and the High Court of Australia has emerged as a
result of the judgement of the former in Rainy Sky.91 I note that the Hong Kong
Court of Final Appeal has referred to this judgement with approval.92 I do not
have time to analyse the full implications of the “iterative" approach to
contractual interpretation adopted in that case. It is in some respects an
attractive proposition. 93

40

The new area of substantive difference in legal principle is the adoption of a test
of interpreting a document in accordance with “business commonsense”. This
involves the rejection of the previous principle that a business-like interpretation
to a commercial document requires no more than the rejection of an
interpretation that “flouts common sense" 94 or leads to an “absurd” result or
“illusory” benefits. I have earlier expressed my fear as to the implications of this
approach for commercial certainty. 95

As the High Court once put it in a joint judgement:
“‘Business common sense’ is something on which
reasonable minds may differ and in respect of which an
imputed consensus of an objective character is simply
impossible.”96
In an intriguing address by Lord Mance to a joint conference of the Chancery
Bar and the Singapore Academy of Law in April of this year, his Lordship
suggested that the origins of this difference may be found in the different
traditions in London of the Chancery bar and the Commercial Court bar: the
latter being much more content than the former to make findings as to what
businessman would regard as sensible.97 In turn, the Australian position may be
significantly influenced by our tradition of Equity exceptionalism – which a
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Restitution scholar would call evangelical - particularly in my own State of
New South Wales.

In this context there are significant practical consequences arising from, first,
the difference between subjective and objective approaches to contractual
interpretation and, secondly, the role played by the concept of good faith in the
interpretative process.

As one civil lawyer put it in the context of discussing “consent”, in language
which would never be accepted by a common lawyer:
“The first and most widely accepted principle of
interpretation applied to arbitration agreements is the
principle of interpretation in good faith; and this rule of
interpretation means that the parties true intention should
always prevail over its declared intention – when the two
are not the same”. 98
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The critical role that the notion of good faith plays in the process of
interpretation has been emphasised by other scholars. 99 Few common law
jurisdictions deploy such a principle in this process, either directly or indirectly.

It is over-simplified, but useful, to state the differences between common law
and civil law approaches in broad terms. The common law has an objective
concept of contractual obligation, with a number of subjective exceptions. The
basic approach in civil law systems is subjective, with some objective
exceptions. In the common law tradition, the basal question is “What is the
meaning of the words used?” In the civil law tradition the basal question is
“What was the intention of the parties?” These are different starting points.

Common law judges often use the language of “intention”. However, in
substance, this is not an independent test. Wherever it appears in the reasoning,
it is really a mode of expressing a conclusion.

In many civil law systems, notably under the French Code (and in the CISG),
the subjective intention of the parties is the first approach when interpreting a
contract but, if the decision maker is not able to determine the common
intention, then the matter must be determined on an objective basis from the
words of the agreement. This objective alternative is frequently the basis on
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which decision makers in fact decide an issue of interpretation. The principal
reason is the restrictions on the availability of evidence of common intention. 100

In some civil law systems, e.g. Germany and China, the subjective and objective
are applied simultaneously in a dialectic manner. That is why scholars disagree
as to whether China has an objective or subjective theory of contract.101

A basic theme of comparative law scholars over recent decades has been the
convergence between common law and civil law. Numerous commentators note
that the end result in cases requiring interpretation of contracts is often the same
in common law and civil law system, notwithstanding the fundamental
difference in approach.

Commercial litigation is an area in which there is a considerable element of
convergence in practice between the two systems. Contract disputes in many
civil law jurisdictions, unlike other areas of litigation, are often adversarial in
the sense that the collection of evidence is made by the parties. Nevertheless,
the traditions do differ.
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When assessing the degree to which principles of contractual interpretation have
moved from text to context, as discussed above, we should bear in mind the
well known dictum of Sir Henry Maine: “Substantive law is secreted within the
interstices of procedure”.

The fact that the result is often the same in the two kinds of system is, in my
opinion, determined by differences in procedure, particularly with respect to the
gathering of evidence. Common law procedure controls the admissibility of
available evidence. Civil law procedure controls the availability of admissible
evidence.

AVAILABILITY OF EVIDENCE

Of particular significance for my comparative analysis in the context of
international commercial arbitration is the existence of different approaches to
the scope of evidence, especially documentary evidence, available for purposes
of interpretation. This is especially so in the case of an arbitration clause, where
the implications are jurisdictional. However, it is also significant for interpreting
substantive provisions of the contract, where a tribunal is required to apply a
governing law with which it may not be familiar.
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The exclusion of pure statements of subjective intention is a manifestation of
the objective theory of contract which remains dominant throughout the
common law world. However, in England, and jurisdictions influenced by its
jurisprudence, the last remnant of the traditional parol evidence rule is the
exclusion of evidence of pre-contractual negotiations, accepted to be an
anomaly. 102

The parol evidence rule remains a fundamental principle in Australian
jurisprudence.103 However, even in Australia the application of the rule can
vary from a judge to judge, and court to court, by reason of the flexibility
inherent in various aspects of the rule, notably when it is contested whether the
whole of the agreement was in fact in writing.

United States literature distinguishes between jurisdictions which apply a “hard
parol evidence rule” and those which apply a “soft parol evidence rule”. In the
former, like the New York or Delaware courts, there is a strong presumption
that a contract which appears to be final and complete on its face should be
accepted as such. In the “soft” rule jurisdictions, which needless to say include
California, the presumption is more readily overridden.
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Of particular interest is the adaptation to the English contextual approach by
common law courts which have a statutory enactment of the parol evidence rule
in the form of Sir James Fitzjames Stephens’ Evidence Act in India (other than
Jammu and Kashmir), Pakistan, Bangladesh, Sri Lanka, Myanmar, Malaysia
and Singapore, as well as a number of nations in Africa and the West Indies. I
will update my earlier analysis104 by reference to two recent cases.

The Supreme Court of India has affirmed that the parol evidence rule does not
apply to determination of jurisdiction under an arbitration clause “because the
dispute is not something which arises under or in relation to the contract or
dependent on the construction of the contract”.105 It may be that this takes
severability too far.

Secondly, the wide scope for introducing extrinsic evidence by reason of
exceptions to the parol evidence rule has been identified in a recent judgment of
the Court of Appeal for Malaya. 106
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Most significant is the detailed analysis by the Court of Appeal of Singapore in
Sembcorp, to which I refer with some hesitation because of its references to my
own writings.107 In the judgement of Chief Justice Sundaresh Menon, the Court
lays down some innovative requirements of a procedural character which will, if
adopted, go a long way to limit the adverse consequences on commercial
certainty of the attenuation of the parol evidence rule.

His Honour outlined four new requirements of civil procedure, which could
well be adopted by arbitral tribunals. These are:

(a) First, parties who contend that the factual matrix is relevant to the
construction of the contract must plead with specificity each fact of the
factual matrix that they wish to rely on in support of their construction of
the contract;
(b) Second, the factual circumstances in which the facts in (a) were known to
both or all the relevant parties must also be pleaded with sufficient
particularity;
(c) Third, parties should in their pleading specify the effect which such facts
will have on their contended construction; and
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(d) Fourth, the obligation of parties to disclose evidence would be limited by
the extent to which the evidence are relevant to the facts pleaded in (a)
and (b).108

All common law systems struggle to control the volume of documentation on
which parties seek to have access and rely in the course of the dispute resolution
process. Except in United States’ jurisdictions, wide spread discovery is a thing
of the past in commercial litigation. Nevertheless, access to the documents of
the other side is still more readily available in common-law jurisdictions than it
is in civil law jurisdictions.

As a matter of practice, rather than law, it appears that many civil jurisdictions
operate under a functional equivalent to a “hard” parol evidence rule. Unlike
the common law, in theory all relevant materials are admissible in civil law
jurisdictions, including statements of subjective intention, pre-contractual
negotiations and subsequent conduct. In practice, there are significant
difficulties in the proof of such matters. 109

The very concept of discovery, let alone the American practice, is regarded with
considerable hostility by many civil law practitioners. A party initiating
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proceedings is expected to be able to prove its case without the assistance of the
documents of the other side.

The history of trial by jury is the origins of the fact that common law pre-trial
procedure is directed to resolving all matters in a single, continuous trial. In
contrast, the investigatory tradition, allows evidence gathering to occur in
distinct bites. This structural difference enables the judge to control the process
in a manner only recently adopted by common law judges in commercial cases.
The fact that the process of obtaining evidence is an episodic process, results in
a higher standard of relevance being applied before a court, or tribunal of civil
law practitioners, will order the production of documents.

In Germany, for example, when a party requests documents from the other side
or a non-party, the judge must be convinced that interference with the privacy of
others is justified. The judge will apply a test of materiality, in both the sense of
relevance and of a requirement of substantiation, i.e. a party must be able to
generally describe the facts the evidence is intended to prove and to establish
relevance. This is a much higher test than anything which applies in common
law jurisdictions when a party seeks discovery or subpoenas.110
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Similar restrictions apply under the French Code of Civil Procedure. The
conditions for disclosure of documents are also restrictive. The applicant must
identify the document and establish why s/he has been unable to obtain it. In the
event, the documents available to the ultimate decision maker tend to be those
which have been exchanged between the parties, not extending to internal
communications which may reveal attitudes or record oral statements.111

There are a number of other specific rules in civil law systems, varying from
one jurisdiction to another, which limit the capacity to obtain evidence to an
even greater degree than common law exclusionary rules.

The principles of legal professional privilege, are in some jurisdictions, more
stringent than anything found in common law jurisdictions. In France the
doctrine of secret professionnel cannot be waived, even by the clients, and the
privilege is not lost even if the material becomes known to third parties. 112
Similarly, German and Italian lawyers have an obligation of professional
secrecy, breach of which is a criminal offence, although clients can waive the
privilege.113 In Switzerland violation of professional secrecy is also a criminal
offence and lawyers cannot be compelled to give evidence or produce
documents, even if the client waives the privilege. 114

51

Many civil law jurisdictions contain other forms of privilege which are not
known to the common law. For example, in some jurisdictions a witness may
refuse to testify if the testimony could dishonour him or her or a relative, or
even if it is likely to cause direct pecuniary damage. (Try that excuse in an
American court).

In Germany, for example, information which may bring dishonour or direct
economic loss to a witness is privileged, as is a wide range of private business
information.115 Of particular significance for commercial litigation is that the
production of confidential business information is sometimes not capable of
being compelled by a court at all, as distinct from being compellable, subject to
nondisclosure orders.116

These restrictions on the availability of documents have added significance
because of the different approach, which some observers have identified, to oral
evidence. There appears to be a higher level of scepticism amongst civil law
judges about oral evidence, particularly when given by parties. Obviously, oral
evidence is an important part of the process, perhaps more so in jurisdictions
influenced by German, rather than by French, procedure. Nevertheless, it
appears such evidence is often given less weight than in common law
jurisdictions, where cross examination is the norm. 117
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One of the most debated rules for exclusion of evidence in common law
jurisdictions is the application of the hearsay rule. There is no equivalent rule in
civil law jurisdictions. Nevertheless, there are other legal principles in those
jurisdictions which have similar, albeit not identical, consequences.

What is referred to as “derivative evidence” has traditionally been regarded in
civil law jurisdictions as inferior to primary evidence. Of particular relevance
for the circumstances in which the hearsay principle would apply in a common
law jurisdiction is the doctrine of “immediacy”, which requires direct contact
between the judicial decision-maker and the source of the proof. The practice
of requiring the presentation of primary evidence, where that is possible, varies
considerably from one civil law jurisdiction to another.118 Further, appellate
review of fact finding, which shows little deference to factual findings at first
instance, often recognises the use of derivative evidence as a source of relevant
error.119

ARBITRAL PRACTICE

I realise that in the arbitration context these kinds of differences have been
attenuated by the development of a common approach. For example, the
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process of gathering documents often applied is that found in the IBA Rules on
the Taking of Evidence. The continuing interaction over a long period of time,
between counsel and arbitrators, has developed a hybrid approach to collection
of evidence. Nevertheless, in a context where a very broad discretion is given to
arbitrators to make decisions on procedural matters – even under the IBA Rules
- the legal cultures from which arbitrators and counsel come will have an
influence on their general approach. This is a matter of which all involved from
different traditions need to be aware.120

There is a real sense that arbitral practice has developed as a fusion of the two
systems. 121 My experience is not extensive. Such as it is, it suggests that the
common law practice with respect to the gathering of documents is more
prevalent than it should be.

We seem to have grafted common law availability of evidence onto a civil law
admissibility regime. From the point of view of commercial certainty and
procedural efficiency, that is the worst of both worlds. Of course, as I must
point out, if you chose the laws of Australia as the governing law of the
arbitration clause, or of a particular reference, that does not happen.
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